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OVERSIGHT OF THE U.S. DEPARTMENT OF
JUSTICE

WEDNESDAY, JANUARY 30, 2008

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC

The Committee met, Pursuant to notice, at 10:01 a.m., in room
SH-216, Hart Senate Office Building, Hon. Patrick J. Leahy,
Chairman of the Committee, presiding.

Present: Senators Leahy, Kennedy, Biden, Kohl, Feinstein, Fein-
gold, Schumer, Durbin, Cardin, Whitehouse, Specter, Hatch, Grass-
ley, Kyl, Sessions, Cornyn, Brownback, and Coburn.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Chairman LEAHY. Before we even start, and before we start the
clock on me, I would note again everybody is welcome to these
hearings. We will not have any demonstrations either for or
against any position I might take, any position the Attorney Gen-
eral might take, or any position that any member of this Com-
mittee might take.

Also, I want everybody to be able to see and hear, and we will
not expect anybody to be standing and blocking the view of anyone
who is here. I just wanted to make that very clear because if there
are such demonstrations, I will ask the police to remove anybody
who is making a noisy demonstration.

Good morning, Attorney General.

Attorney General MUKASEY. Good morning, Mr. Chairman.

Chairman LEAHY. We welcome Michael Mukasey back before us
for our first oversight hearing with the new Attorney General. We
will continue our work to restore the Department of Justice to its
vital role of ensuring the fair and impartial administration of jus-
tice.

I first came to the Senate 33 years ago, when the Nation and the
Department of Justice were reeling from Watergate and the trust
of the American people in their government had been shaken. The
damage done over the last 7 years to our constitutional democracy
and our civil liberties rivals the worst of those dark days. This
President’s administration has repeatedly ignored the checks and
balances that had been wisely placed on executive power by the
Founders. They were concerned that they not replace the tyranny
of George III with an American king.

Among the most disturbing aspects of these years has been the
complicity of the Justice Department, which has provided cover for
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the worst of these practices during those 7 years. Its secret legal
memoranda have sought to define torture down to meaningless-
ness. They have sought to excuse warrantless spying on Americans
contrary to our laws.

They have made what Jack Goldsmith, a conservative former
head of the Office of Legal Counsel, has rightly called a “legal
mess” of it all. This President and this administration have,
through signing statements and self-centeredness, decided that
they are above the law, that they can unilaterally decide what
parts of what laws they are going to follow. And the costs have
been enormous, to our core American ideals, to the rule of law, and
to the principle that in America, no one—not even a President—
is above the law.

A little more than a year ago, Attorney General Gonzales sat in
the chair now occupied by Attorney General Mukasey as we began
our oversight efforts for the 110th Congress. And over the next 9
months, our efforts revealed a Department of Justice gone awry.
The leadership crisis came more and more into view as Senator
Specter and I led a bipartisan group of concerned Senators to con-
sider the United States Attorney firing scandal, a confrontation
over the legality of the administration’s warrantless wiretapping
program, the untoward political influence of the White House at
the Department of Justice, and the secret legal memos excusing all
manners of excess.

This crisis of leadership has taken a heavy toll on the tradition
of independence that has long guided the Justice Department and
provided it with safe harbor from political interference. It shook the
confidence of the American people. But through bipartisan efforts
among those, both Republicans and Democrats, who care about
Federal law enforcement and the Department of Justice, we joined
together to press for accountability, and that resulted in a change
in leadership at the Department.

So today we continue the restoration of the Department through
our oversight. And I would hope that the Attorney General will an-
swer our questions and speak not as merely the legal representa-
tive of the President, but as the Attorney General for all Ameri-
cans. I hope that he avoids the practice all too common in this ad-
ministration and the old leadership at the Department of cloaking
misguided policies under a veil of secrecy, leaving Congress, the
courts, but especially the American people in the dark.

As we begin the final year of the Bush-Cheney administration,
we continue to face more questions and shifting answers on issues
ranging from the destruction of White House e-mails required by
law to be preserved—the law required them to be preserved, and
yet they were destroyed—to questions about the CIA’s destruction
of videotapes of detainee interrogations, and then they did not tell
the 9/11 Commission or Congress or the courts, or anybody else;
and more demands for immunity and unaccountability among those
in the administration. The White House continues to stonewall the
legitimate needs for information by this Committee and others in
the Congress. They even contemptuously refuse to appear when
summoned by subpoena.

The Bush-Cheney administration also created the unnecessary
impasse we face today over the Foreign Intelligence Surveillance
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Act by breaking agreements—agreements that the administration
itself made last summer with the congressional leaders. Instead of
following through on its commitments and passing a bill that lead-
ers in Congress and the administration agreed would protect both
America’s interests and the civil rights and liberties of individual
Americans, they tried to ram through a bill without any checks and
balances.

Today we are going to get some indication whether the new At-
torney General will help us restore checks and balances to our Gov-
ernment and recapture American ideals. Attorney General
Mukasey, I certainly hope you will. We will learn whether we have
begun a new chapter at the Department or whether we are just fin-
ishing the last one.

And it is not enough to say that waterboarding is not currently
authorized. Torture and illegality have no place in America, and we
should not delay beginning the process of restoring America’s role
in the struggle for liberty and human dignity around the world.
Tragically, this administration has so twisted America’s role, law,
and values that our own State Department, our military officers,
and, apparently, even our top law enforcement officer, are now in-
structed by the White House not to say that waterboarding is tor-
ture and illegal. Never mind that waterboarding has been recog-
nized as torture for the last 500 years. Never mind that President
Teddy Roosevelt properly prosecuted American soldiers for this
more than 100 years ago. Never mind that we prosecuted Japanese
soldiers for waterboarding Americans during World War II. Never
mind that this is the practice of repressive regimes around the
world. That is not America.

This session I have joined with Senators Kennedy and Specter to
cosponsor legislation to rein in this administration’s abuse of the
“state secrets” defense, and I expect that will likewise be raised at
this hearing along with torture, rendition, executive privilege, and
other key matters.

This Committee has a special stewardship role to protect our
most cherished rights and liberties as Americans and to make sure
that our fundamental freedoms are preserved for future genera-
tions. No one is more eager than I to see our new Attorney General
succeed in restoring strong leadership and independence to the De-
partment of Justice. So I hope we will take a step forward to work
together to repair the damage inflicted on our Constitution and
civil liberties during the time preceding his time as Attorney Gen-
eral.

Senator Specter.

STATEMENT OF SENATOR SPECTER, U.S. SENATOR FROM THE
STATE OF PENNSYLVANIA

Senator SPECTER. Thank you, Mr. Chairman.

We welcome you here today, Attorney General Mukasey, for the
first oversight hearing. I note at the outset that you have brought
a new tone to the Department of Justice, a very welcome new tone
with good appointments such as a Deputy Attorney General and
other key spots. We look forward to your administration of this
very important Department to take it from the many problems it
has had in the immediate past.
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Senator Leahy talks about the expansion of executive power, and
I think that definitely has been the case. No one is above the law,
but when the President institutes the Terrorist Surveillance Pro-
gram, the question arises as to whether it is lawful or not. It clear-
ly violates the Foreign Intelligence Surveillance Act, but the Presi-
dent has asserted broader constitutional authority under Article II.
And no statute can change the constitutional authority of the Presi-
dent. Regrettably, the courts have not yet ruled on that important
subject.

And when we take up the issue of waterboarding—which by all
initial indications will be a major subject here today—your views
are important, but there are many ramifications beyond your opin-
ion as to whether it is legal or may be constitutionally imposed.

The Senate considered this issue back on September 26th of
2006, and the Senate, on an amendment to ban waterboarding,
voted 53-46 not to ban waterboarding. I was among the dissenters.
I think that waterboarding ought to be banned as a generalization,
and I think that waterboarding is torture. But that is not the end
of the discussion.

There has been considerable public discourse on whether torture
may be justified under some exigent, extraordinary circumstances.
Former President Clinton was asked on an NPR interview in Sep-
tember of 2006 whether the President needed the option to author-
ize torture. And he said, “Speaking as someone who has been
there”—the former President described a hypothetical, the extreme
case of a top aide of al Qaeda who was planning an attack in 3
days, and said, “You do not need a blanket advance approval for
torture. We could draw a statute much more narrowly which would
permit the President to make a finding in a case like I just out-
lined.”

The issue was taken up in a learned opinion by the Israeli Su-
preme Court, and the court said that in exigent circumstances
there would be a defense for the use of torture. And it was ampli-
fied in a concurring opinion to this effect: “The state should not be
helpless from a legal perspective in those emergencies that merit
being defined as a ‘ticking bomb,” and the state would be author-
ized to order the use of exceptional interrogation methods in those
circumstances. Such an authority exists deriving from the basic ob-
ligation of a state to defend and protect and safeguard its citizens.”

The same view was expressed by Senator Schumer on June 4th
of 2004. Similar views have been expressed by the academics, by
former Deputy Attorney General Phil Heymann, who is now a Har-
vard professor, and by Harvard Professor Dershowitz.

So that it is my view that beyond what you may say, Mr. Attor-
ney General, the Congress ought to take up this subject. And I
have discussed, preliminarily, with Senator Leahy, the possibility
that we hold hearings on the subject. If Congress is going to pass
on the question as to whether the CIA ought to be limited to the
Army Field Manual, then we ought to draw the parameters on
whether torture may be constitutionally used. It is a violation of
international law, but this may well be another area where the
President will seek to exercise Article II powers, saying that the
statutes which prohibit torture do not apply in exigent cir-
cumstances.
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And we know that constitutional law is a balancing test. Free-
dom of speech, our most prized possession, is limited if there is a
clear and present danger. Fourth Amendment search and seizure
yields to exigent circumstances. So as Justice Jackson outlined in
a famous opinion, Congress is well advised to draw the parameters
to influence what the President may do under Article II powers.
And it is a complex subject which I think requires elaborate consid-
eration by this Committee in advance of Senate action.

There are many other important subjects to take up, Mr. Attor-
ney General: the reporter’s privilege, attorney-client privilege, the
question on the contempt citations outstanding as to certain execu-
tive officials. And just a word or two about the Foreign Intelligence
Surveillance Act, a critical issue which is now pending on the ad-
ministration’s effort to give the telephone companies retroactive im-
munity.

From all indications, the telephone companies have been good
citizens, but I oppose retroactive immunity because it is possible to
substitute the Government for the telephone companies and still
not close down the courts. And that is by passing an amendment
which Senator Whitehouse and I have offered, which would sub-
stitute the Government as a party defendant. The Government
would not have the defense of governmental immunity, as the tele-
phone companies do not, but would have the state secrets defense.

Regrettably, congressional oversight has been ineffective on the
expansion of executive power. When a request is made on the CIA
tapes, we get resistance from the administration, and the response
is, well, it is political what Congress is doing. But last week, when
a Federal court made an order to produce the tapes, it will be com-
plied with. Nobody can say the court is political.

And just two more sentences, Mr. Chairman. The separation of
power 1s fundamental to our Constitution, and I think it is a very
bad precedent to close off the courts. I doubt there will be any ver-
dicts in those telephone company cases, but the separation of pow-
ers will be badly undercut if Congress gives retroactive immunity
to the telephone companies, especially as opposed to keeping the
courts open and attaining more information.

Thank you, Mr. Chairman.

Chairman LEAHY. Thank you.

Well, you get some indication, Mr. Attorney General, that there
will probably be a few questions here today. Would you please
stand and raise your right hand? Do you solemnly swear that the
testimony you will give in this matter will be the truth, the whole
truth, and nothing but the truth, so help you God?

Attorney General MUKASEY. I do.

Chairman LEAHY. Thank you. I believe, Mr. Attorney General,
when we talked yesterday and again this morning, I mentioned
that we would have some limitation on time in your opening state-
ment. Of course, the whole statement will be part of the record, but
I would ask you certainly to proceed as you wish and cover the
issues you want. But note that the whole statement will be in the
record.

Attorney General MUKASEY. I will try to get through it as quickly
as I can.

Chairman LEAHY. Thank you.
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STATEMENT OF HON. MICHAEL B. MUKASEY, ATTORNEY GEN-
ERAL OF THE UNITED STATES, U.S. DEPARTMENT OF JUS-
TICE, WASHINGTON, DC

Attorney General MUKASEY. Good morning, Chairman Leahy,
Senator Specter, and members of the Committee. I thank you for
the opportunity to testify today.

My tenure at the Department of Justice began less than 3
months ago, and even in that short time, I have confirmed what
I had hoped and expected to find, which was men and women who
are talented, committed, and dedicated to fulfilling the Depart-
ment’s mission.

As you know, Mr. Chairman, I am new to Washington, and my
education in the ways of this city continues. I have tried to live up
to the commitments that I have made to work with Congress and
to keep Congress informed about the Department’s activities and
its policy positions where possible.

There will be moments of disagreement, as there have been.
There are policy initiatives that the Department supports that
some members of this Committee vigorously oppose and some pol-
icy initiatives that members of this Committee support that the De-
partment opposes. There also are situations where the interests of
the executive branch and the legislature are in tension. That is not,
as some people have argued, evidence of a broken or a flawed polit-
ical system; it is part of the genius of the design our Constitution,
which embodies a robust separation of powers. Although these ten-
sions will never disappear, there are many areas of agreement
where we can work together on behalf of our common clients, the
American people.

There is one area where I particularly need your help. As you
know, many key positions in the Justice Department, including
those of Deputy and Associate Attorney General—the No. 2 and
three positions, respectively—are vacant. These positions, and oth-
ers, are being filled by people of great talent and dedication serving
in acting capacities. But the continued wait for Senate-confirmed
officials creates a tentative atmosphere that is not in the interest
of the Department or of the country.

Mr. Chairman, I appreciate the steps that the Committee has
taken to hold hearings for these nominees. I hope you will work to
ensure that they and others are confirmed quickly so that the per-
manent leadership team is in place at the Justice Department.

As this Committee is well aware, the clock is ticking on critical
national security authorities. The PATRIOT Act, which—I am
sorry, the Protect America Act, which gave the Government new
authorities to conduct surveillance of intelligence targets overseas,
will soon sunset. I urge you to pass legislation ensuring that our
intelligence community retains the tools that it needs to protect the
country. It must be legislation that enables our intelligence profes-
sionals to surveil targets overseas without individual court orders,
and it must provide retroactive liability for companies—retroactive
liability protection for companies, I am sorry, who are believed to
have helped our country in the wake of the September 11, 2001,
terrorist attacks.

The Senate Intelligence Committee’s bipartisan bill is not per-
fect, but it is a fundamentally sound proposal that would put crit-
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ical surveillance authorities on a long-term institutional footing
and would help ensure that we continue to obtain assistance from
third parties that is vital to our national security efforts. I hope
Congress will act quickly to pass the legislation that our Nation
needs to modernize our national security surveillance laws.

I am reminded each day in my morning briefings that the protec-
tion of the American people from the threat of international ter-
rorism is and must remain the Justice Department’s top priority.
The Department continues to make progress in other key areas as
well, from protecting the civil rights of all people to preventing vio-
lent crime and public corruption, to stemming illegal immigration,
and I would be happy to discuss each of these subjects in detail
with you today.

Let me turn to an issue that I know is of great importance to
several members of this Committee in which interest has already
been expressed.

Mr. Chairman, as you noted in a letter that you sent to me late
last week, I committed at my confirmation hearing to review the
current program used by the CIA to interrogate high-value al
Qaeda terrorists and a legal analysis concerning that program. I
have kept my commitment to the Committee. I have carefully re-
viewed the limited set of methods that are currently authorized for
use in the CIA program, and I have concluded that they are lawful.

I am aware that you and other members of the Committee have
asked specifically that I address the legality of waterboarding. I
sought and I received authorization to disclose publicly, however,
that waterboarding is not among the techniques currently author-
ized for use in the CIA program. In that respect, passing on its le-
gality is beyond the scope of the commitment that I made to this
Committee. Waterboarding is not and may not be currently used.
Whether or not waterboarding is something that will be authorized
in the future is not for me to decide, certainly not for me alone. But
I can tell you what it would take for waterboarding to be added to
the CIA program:

First, the CIA Director would have to request its authorization.
Second, he would have to ask me or any successor of mine if its
use would be lawful, taking into account the particular facts and
circumstances at issue, including how and why it is to be used, the
limits of its use, and the safeguards that are in place for its use.
And, third, the issue would have to go to the President. Those steps
may never be taken, but if they are, I commit to you today that
this Committee will be notified of the fact in the same manner as
the Intelligence Committees.

Given that waterboarding is not part of the current program and
may never be added to the current program, I do not think it would
be appropriate for me to pass definitive judgment on the tech-
nique’s legality. I understand fully that you and other members of
the Committee may disagree with that decision. And I also appre-
ciate the public interest in this issue and the sincerity and the
strength of the views that you and your colleagues have expressed.
But as I explained during the confirmation process, I do not believe
that it is advisable to address difficult legal questions in the ab-
sence of actual facts and circumstances. That this issue has gen-
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erated such intense public interest and debate is no reason to ig-
nore that principle. In fact, it is all the more reason to follow it.

The principle that one should refrain from addressing difficult
legal questions in the absence of concrete facts and circumstances
has even more force in this context. That is because any answer
that I could give could have the effect of articulating publicly and
to our adversaries the limits and the contours of generally worded
laws that define the limits of a highly classified interrogation pro-
gram. Indeed, I understand that a number of Senators articulated
that very concern in the fall of 2006 when they defeated an amend-
ment that would have expressly prohibited waterboarding.

If this were an easy question, I would not be reluctant to offer
my views on this subject, but with respect, I believe it is not an
easy question. There are some circumstances where current law
would appear clearly to prohibit waterboarding’s use, but other cir-
cumstances would present a far closer question.

Reasonable can disagree and have disagreed about these mat-
ters. That is not surprising. They involve application of generally
worded legal provisions to complex factual situations in an area of
highest national interest. It is precisely because the issue is so im-
portant and the question so difficult that I as Attorney General
should not provide answers absent a set of circumstances that call
for those answers. Those circumstances do not present themselves
today and may never present themselves in the future.

I understand that I will be asked questions about this topic
today. I will answer those questions to the best of my ability. But
I will answer them within the limits that I have described. I recog-
nize that those limits may make my task today more difficult for
me personally. But it is my job as Attorney General to do what I
believe the law requires and what is best for the country, not what
makes my life easier.

Despite our disagreement on this issue, I hope that the Com-
mittee will respect my judgment on this matter, and I hope and ex-
pect that we will find common ground on many other matters of
great importance to this Committee and to the country, including,
most importantly, our shared belief in the important mission of the
Department of Justice and the great work of its employees.

Mr. Chairman, members of the Committee, I look forward to
your questions.

Chairman LeAHY. Well, thank you. Thank you, Mr. Attorney
General, and thank you for stressing that issue. As you have sug-
%ested, you know you will be asked questions on it, and let me

egin.

We had a recent interview in the New Yorker, and the Director
of National Intelligence Mike McConnell seemed to recognize the
hypocrisy of the position that whether waterboarding is torture de-
pends on the circumstances. He was asked if waterboarding would
be torture if done to him. He said yes. Just weeks ago, the former
Secretary for Homeland Security Tom Ridge stated it even more
clearly: “There is just no doubt in my mind under any set of rules.
Waterboarding is torture.” I give that as a preamble to my ques-
tion.

You have those remarks by current and former Bush administra-
tion officials who were responsible for protecting America from ter-
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rorism. Do you agree with them—and with me, for that matter—
that waterboarding an American citizen anywhere in the world is
torture and illegal? Waterboarding an American citizen anywhere
in the world is illegal and torture?

Attorney General MUKASEY. Senator, without going into detail
about what they said, I understood what they said to have ex-
pressed their personal points of view. The one thing that separates
me from them is that I am the Attorney General and they are not,
that when I pronounce on the reach of general legal principles, that
is taken as a statement of how far those principles—

Chairman LEAHY. So you disagree with them?

Attorney General MUKASEY. They expressed their personal view.

Chairman LEAaHY. Well, Secretary Ridge was expressing a view
he had when he was head of Homeland Security. He considered
waterboarding an American to be torture. You are not willing to
state that as unequivocally as he did for the reasons you have stat-
ed. Is that correct?

Attorney General MUKASEY. I don’t know what underlay his
logic, and I don’t know that it was described in his statement. I
know what my function is and what my office is now, and I know
that if I address a difficult legal question without actually having
concrete and actual circumstances before me, two things can result:
One is that people who are hostile to us can look to that as an au-
thoritative statement of what—how this country applies its laws
and how it will continue to apply its laws.

Chairman LEAHY. Well, it is interesting. You have Ridge saying
it would be torture and McConnell saying it would be torture. Then
we have our State Department equivocating on what they would
say if an American was picked up abroad and subjected to this or
if any of our military were picked up and subjected to this. I think
the failure to say something probably puts some of our people in
more danger than not. But I understand your answer, and I am
sure you understand my disagreement with it.

Attorney General MUKASEY. One point that you made about our
military, our military is not subjected to any danger at all and
shouldn’t be subjected to any danger at all by anything that I have
said or, indeed, that they have said. Our military fights in uniform,
follows a recognized chain of command, doesn’t target civilians, and
is entitled to and should receive the protections of the Geneva Con-
ventions, just as we—

Chairman LEAHY. I understand that.

Attorney General MUKASEY.—protections to the—

Chairman LEAHY. I understand that, Mr. Attorney General. I am
talking about—

Attorney General MUKASEY.—troops that we capture.

Chairman LEAHY. I am talking about what the State Department
said when they wouldn’t—when they were unwilling to state un-
equivocally that in a situation like that it would be torture. And
I am afraid this may, as some of the military people have said, this
may put their people in more danger.

Let me ask you, because there are going to be others asking
about this waterboarding, you mentioned FISA and the importance
of it, the Foreign Intelligence Surveillance Act. A recent audit by
the Department of Justice Inspector General found that the FBI re-
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peatedly failed to pay its telephone bills, the failure resulting in
the telecommunication companies cutting off wiretaps, including
FISA wiretaps, of alleged terrorists. Over half of the nearly thou-
sand payments studied were not done in time. The IG said this re-
sulted in telecommunications carriers actually disconnecting phone
lines established to deliver surveillance results to the FBI, includ-
ing at least one case of a FISA wiretap.

Now, you and others from the administration have spoken re-
peatedly about how critical FISA surveillance is to our national se-
curity. I agree with you. I agree with the administration on that.
So if it is that important to our national security, how did we screw
up and not pay the bill and have it get cut off? I mean, you cannot
have on the one hand the President lecturing the Congress saying
we have got to have this immediately and his own administration
does not pay the bill so it gets cut off. Is there a disconnect—no
pun intended—here?

Attorney General MUKASEY. There is literally a disconnect. As I
understand it, that resulted from a failure to have in place a mech-
anism for oversight, which, as I understand it, has since been put
in place, so as to make sure not simply that bills get paid—that
is pretty basic—but that proper procedures are followed.

Chairman LeAHY. Well, if they were cutting these off because
they were not paid, what payments were made to these telecom
companies to compensate for their participation in the surveillance
efforts during the 5 years prior to it coming under FISA?

Attorney General MUKASEY. I do not know.

Chairman LEAHY. Can you get that answer for us?

Attorney General MUKASEY. If it is—if that subject itself is not
classified, I can get the answer. Whether a company did or did not
participate, as I understand it, is itself classified information. So
that whether sums can be computed and presented in a way that
does not betray that is something that I think would have to be
worked out and then I would have to look at it, and I will look at
it.

Chairman LEAHY. I know you are looking into these tapes, the
CIA tapes of waterboarding that were destroyed. Are you looking
into the question of the destruction or are you looking into the
question of the conduct that was shown on the tapes?

Attorney General MUKASEY. Actually, I am not looking into it. I
appointed an experienced prosecutor to act as—

Chairman LEAHY. Well, Justice, by “you,” I mean the Justice De-
partment has opened a formal investigation into whether destroy-
ing those tapes was a crime. Is that—investigators from the U.S.
Attorney’s Office, are they also going to look into the fact that what
was on 1t, whether that was a crime or not?

Attorney General MUKASEY. That investigation is going to go
step by step, fact by fact, witness by witness, the same way that
any other investigation goes. If it leads to showing motive, then it
leads to showing motive, and I am sure that will be explored, if it
has to be. But the person who controls that is the prosecutor, who
is very able and who has able assistants and an experienced FBI
agent who is providing the investigative—

Chairman LeAHY. Well, we will be talking with him. My last
question, I have been—we read in the paper this morning that you
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were in line to receive a monitoring contract in connection with the
diversion of a corporate criminal case, probably indicating again
the sacrifice you have made financially to take this job. But some
of these contracts have concerned me. There is one worth between
$28 million and $52 million that the New Jersey U.S. Attorney
Christopher Christie directed to the firm of former Attorney Gen-
eral John Ashcroft. No public notice, no bidding. And I have sent
you a letter on that. I am waiting for an answer regarding that use
and award.

How did you come to be considered in this? I realize not the one
that we are talking about with the former Attorney General, but
how did you get considered?

Attorney General MUKASEY. The short answer, I was—I believe
I was proposed initially by the company. That process took a very
long time, and a funny thing—I did not actually read this morn-
ing’s news article, although I was told that it was going to be forth-
coming. I learned when I visited the Fraud Section, which was
doing the selection, that it had not been completed at the time that
I was nominated—I would like to think that—and that it wasn’t
the fact that I had lost out and somebody else actually got it. But
I was under consideration.

That said, the Justice Department has been looking at the phe-
nomenon of monitorships because they have increased as prosecu-
tions of corporations have increased, and deferred prosecution
agreements or non-prosecution agreements have become more prev-
alent to assure that whatever happened is rooted out, people are
prosecuted, and at the same time corporations are not destroyed as
a result. That often includes the use of monitors. And we were
aware of that, and we were taking a look at it to see whether we
needed standards, whether standards could be formulated in a way
that could be applied across the board or in distinct situations.
There are monitors appointed in corporate prosecutions. There are
monitors appointed when labor unions are found to have been dis-
honest. There are monitors appointed when civil rights violations
are found to occur to make sure that they don’t recur. So there are
various situations.

So as far as it being a no-bid contract, I think it bears emphasis
that we are not talking here about public money. The money came
from or is to come from the corporation, not from the Government.
But, yes, we are looking at the phenomenon. Yes, we are going to
see whether we ought to have standards and whether there ought
to be, in any event, a report to the Department every time—

Chairman LEAHY. Can you let us know?

Attorney General MUKASEY. I will

Chairman LEAHY. Thank you.

Senator Specter.

Senator SPECTER. Thank you, Mr. Chairman.

Attorney General Mukasey, we have seen the expansion of asser-
tions of Presidential authority under Article II, illustrated, as I
said earlier, by his violating the Foreign Intelligence Surveillance
Act, saying that he had Article II powers as Commander-in-Chief.
We have seen the President disregard the National Security Act of
1947, which mandates telling the Intelligence Committees of both
Houses when he undertakes a program like the Terrorist Surveil-
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lance Program. And the question comes down to whether the Presi-
dent may assert Article II power to violate the U.S. statute prohib-
iting torture and to act at variance with the Geneva Convention to
protect America.

I am going to read you a judgment by former Deputy Attorney
General Phillip Heymann, now a Harvard professor, in a book he
wrote to this effect: “For the extremely rare case of an immediate
threat to U.S. lives, unavoidable in any other way, we would allow
the President to personally authorize an exception to the U.S. obli-
gation under the Convention Against Torture and the U.S. Con-
stitution not to engage in cruel, inhuman, or degrading treatment
short of torture, so long as the decision by the President is based
on written findings documenting his reasons and is promptly sub-
mitted to the appropriate congressional committees.”

My question to you is that under the standard which former Dep-
uty Attorney General Heymann articulates, is there a legitimate
argument that the President has Article II powers to undertake
such conduct?

Attorney General MUKASEY. There are a number of concepts in
your question, including whether he has authority to undertake
torture. Torture, as you know, is now unlawful under American
law. I can’t contemplate any situation in which this President
would assert Article II authority to do something that the law for-
bids.

Senator SPECTER. Well, he did just that in violating the Foreign
Intelligence Surveillance Act. He did just that in disregarding the
express mandate of the National Security Act to notify the Intel-
ligence Committees. Didn’t he?

Attorney General MUKASEY. I think we are now in a situation
where both of those issues have been brought within statutes, and
that is the procedure going forward.

Senator SPECTER. That is not the point. The point is that he
acted in violation of statutes. Didn’t he?

Attorney General MUKASEY. I don’t know whether he acted in
violation of statutes.

Senator SPECTER. Well, didn’t he act in violation of the Foreign
Intelligence Surveillance Act? It expressly mandates you have to go
to a court to get an order for a wiretapping. There is really no dis-
pute about that, is there?

Attorney General MUKASEY. It required an order with regard to
wire communications when that was a surrogate for foreign com-
munications—for domestic communications. When foreign commu-
nications became something that traveled by wire—

Senator SPECTER. I am not talking about foreign communica-
tions. I am talking about wiretapping U.S. citizens in the United
States. The Terrorist Surveillance Program undertook to do that.

Well, I am not getting very far there. Let me move on to the for-
eign—what we are currently debating on retroactive immunity for
the telephone companies.

Senator Leahy and I wrote to you on December 10th asking you
for information about the destruction of CIA tapes, and we got back
a letter very promptly saying that, “I will not provide information
in response to your letter.” A pretty flat refusal. And the reason
here is because it involves pending matters.
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Well, I am not going to go into our prior discussions of what I
thought was a commitment from you under the legal authority for
this Committee to go into pending matters. And you say here your
policy is based in part in avoiding any perception that our law en-
forcement decisions are subject to political influence.

It is hard for me to say how a letter from Senator Leahy and my-
self constitutes political influence. But we now find last week that
Judge Kennedy in the district court here in Washington has issued
an order concerning information about the destruction of the tapes.

Do you intend to comply with the judge’s request?

Attorney General MUKASEY. I have not seen the order. I don’t
know whether it is subject to appeal. I do know that the consider-
ations underlying a declination to provide Congress with informa-
tion relating to the destruction of tapes is not based—is certainly
no absolute and is not a “never” issue. It is based on the fact that
if—

Senator SPECTER. Well, you say it is not “never,” but it is cer-
tainly not now. But let me move on to the central point about the
amendment which Senator Whitehouse and I have offered, which
seeks middle ground. It seeks to enable the Government to con-
tinue to get whatever information there are from the telephone
companies by substituting the Government as a party defendant in
the same posture—no governmental immunity defense. State se-
crets, yes.

I use the illustration of the CIA tapes because the congressional
oversight has been so ineffective, notwithstanding Herculean ef-
forts for the last 3 years, during my chairmanship and the last
year under Senator Leahy’s chairmanship. But the courts provide
a balance, separation of powers, Rasul, the only effective way of
dealing with what is argued to be executive excesses is through the
courts.

Now, the amendment which Senator Whitehouse and I have of-
fered would enable the Government to continue getting the infor-
mation, but it would not shut out the plaintiffs, would not close
down the courts. What is wrong with that as an accommodation,
Mr. Attorney General?

Attorney General MUKASEY. I think what is wrong with it is that
it would continue to make the conduct of the companies front and
center the issue in the case. The only thing it would substitute is
who pays in the event of a finding of liability.

Senator SPECTER. Well, why shouldn’t that conduct be front and
center? Why shouldn’t it be subject to a challenge of an unlawful
invasion of privacy? Why should the courts be foreclosed from mak-
ing that decision? When this Committee under my chairmanship
tried to get the records of the telephone companies, the Vice Presi-
dent, Vice President Cheney, went behind my back, contacted the
members of the Committee, Republican side, never even saw me,
first or last. What is wrong with having that issue front and center
and having a judicial inquiry and a judicial determination since
this Committee cannot get that information?

Attorney General MUKASEY. What is wrong with it is two things.

First of all, it puts—when I say it puts their behavior front and
center, what I mean is it puts means and methods in the courts
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for everybody to examine and for people to become aware of, people
who shouldn’t become aware of what the means and methods are.

Second, it casts in doubt the question of whether they acted in
good faith or not in responding, as some of them may have, to a
request that they had every reason to believe was made in good
faith, that they helped the Government in the wake of September
11. And it becomes a lesson not only to them but to others later
on that they can’t trust that kind of inquiry, that they are obli-
gated to push back whenever they can—and they always can—in
order to guard against the possibility that somebody might later
question their judgment. That is a dangerous thing because it could
embroil us constantly in litigation with people we want to help us.

Those companies know how technology is going to develop. We
don’t. We don’t just need their cooperation that can be forced. We
can force them to help us. We need their willing cooperation in
helping us going forward with a developing technology that is de-
veloped faster and faster and faster.

We are going to sacrifice that if we are litigating the propriety
of their response to a request that has been found to have been rea-
sonable and has been found to have been in good faith. And, again,
it is a limited—

Senator SPECTER. Mr. Chairman, we will continue this debate on
the Senate floor, but I think there is a much greater danger in hav-
ing the Congress come bail out the administration with retroactive
liability for future precedents contrasted with treating the tele-
phone companies fairly by substituting the Government as a party
defendant, which indemnifies, in effect, and eliminates the risk to
them. Future people will know that we will act reasonably, but we
won’t give blanket immunity, carte blanche bailout.

Thank you, Mr. Chairman.

Chairman LEAHY. Thank you.

Senator Kennedy.

Senator KENNEDY. Thank you. Thank you very much, Mr. Chair-
man.

General Mukasey, I want to at the outset commend you for tak-
ing a number of positive steps to investigate the destruction of the
CIA interrogation programs, including launching a full-scale crimi-
nal investigation, moving the investigation out of Main Justice; ac-
cepting the recusal of the Eastern District of Virginia’s U.S. Attor-
ney’s Office; appointing John Durham, a seasoned and respected
prosecutor, making the FBI the lead investigative agency. Each of
these steps shows a sensitivity to potential conflicts of interest and
a desire for a meaningful investigation.

I am troubled you decided not to make Mr. Durham an Inde-
pendent Counsel and ensure against even the appearance of impro-
priety. I hope to have an opportunity to return to this subject later
on, but I want to focus on two issues in the time that I have, and
I will submit some other questions. One is on the waterboarding,
and the other is about the Civil Rights Division and voting that I
am very much concerned about.

In the issue, as you know, waterboarding has become the world-
wide symbol for America’s debate over the torture, and it became
the centerpiece of your confirmation hearing after you refused to
take a position whether it is lawful. In fact, even though you claim
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to be opposed to torture, you refuse to say anything whatever on
the crucial questions of what constitutes torture and who gets to
decide the issue. It is like saying that you are opposed to stealing
but not quite sure whether bank robbery would qualify.

So the courts and military tribunals have consistently agreed
that waterboarding is an unlawful act of torture, but you refuse to
say so. And then in a letter to the Committee sent last night, you
once again refused to state the obvious, that waterboarding has
been and continues to be an unlawful act of torture. Your letter
told us that the CIA does not currently use waterboarding, but that
fact had already been disclosed. What your letter completely ig-
nored is the fact that the CIA did use waterboarding and no one
is being held accountable.

In your letter, you would not even commit to refuse to bri